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PECULIARITIES REGARDING THE CONTRACT FOR THE 

SALE OF ANOTHER'S PROPERTY. PRACTICAL 

APPLICABILITY AND PROPOSALS FOR LEGE FERENDA 
 

Gabriela Teodoru  

 

Abstract 

The contract for the sale of another's property represents a complex legal institution, the 

validity of which is conditioned by a series of essential elements, considering the particularity 

of its object. This article analyzes these conditions in detail, referring to the fundamental 

principles of Romanian civil law and to relevant doctrinal and jurisprudential interpretations. 

Aspects such as the consent of the parties, the capacity to contract, the determined and lawful 

object, and the lawful and moral cause will be explored, with special attention to the 

implications of the seller's lack of ownership. The aim of the paper is to provide a clear and 

concise perspective on the legal requirements for the validity of this specific type of contract. 

This scientific article analyzes the current regulation of the contract for the sale of 

another's property in Romanian law, identifying aspects that require clarification and 

improvement through legislative intervention (lege ferenda). By comparing with solutions 

adopted in other European civil law systems and from the perspective of the need to ensure a 

fair balance between the protection of the real owner and the legal certainty of transactions, 

the article formulates a series of concrete proposals for the modification and completion of 

existing legal provisions. 

Keywords: contract for the sale of another's property, rei alienae, conditions of validity, 

procuring the good, moment of transfer, nemo dat quod non habet, lack of ownership, 

Romanian civil law. 

JEL Classification: K11, K12, K15 

 

1. Preliminaries 

The contract of sale is defined in the Romanian Civil Code as the agreement of wills 

whereby the seller undertakes to transfer to the buyer the ownership of a good or another right, 

 of the contract for 

the sale of another's property lies in the fact that, at the time of concluding the agreement, the 

generates a series of specific legal consi  

For any contract, including the contract for the sale of another's property, to be valid, the 

capacity to contract, the valid consent of the parties, a determined and lawful object, and a 

fact that the seller's lack of ownership at the time of concluding the agreement does not, in 
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However, aspects such as defects of consent determined by an error regarding the seller's 

ct the validity of the 

 

A detailed understanding of the essential conditions for validity and the specific 

implications of the sale of another's property is crucial for legal practice, providing a clear 

normative framework for the analysis and resolution of disputes generated by this type of 

protection of the good-  

 

2. Essential Conditions for the Validity of the Contract for the Sale of Another's 

Property 

For any contract, including the contract for the sale of another's property, to be valid, the 

capacity to contract, the valid consent of the parties, a determined and lawful object, and a 

 

 

2.1. Capacity to Contract 

The general rules regarding the capacity to contract are also applicable in the case of the 

Incapacities provided by law, such as minority or judicial interdiction, entail the relative 

principle, affect their capacity to contract, as the assumed obligation is to procure the good 

 

In Romanian civil law, the capacity to contract is defined as a person's aptitude to 

h between legal 

the sale of another's property to be valid, both parties – the seller and the buyer – must meet 

 

Legal capacity is recognized for all natural persons from birth to death and for all legal 

of another's property, legal capacity does not raise specific issues

contract, such as the seller's obligation to procure and transfer the good and the buyer's 

 

 seller must have full capacity to act to be able to validly 
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can be confirmed by the legal representative or by the seller who has become capable, under 

directly influence the analysis 

lso entails the relative nullity of the contract, with the 

 

In addition to the general incapacities related to the lack of full capacity to act, the law 

he context of the sale of 

another's property, it must be analyzed whether there are special incapacities that could affect 

for special incapacities to buy for c

buyer is in such a situation, the contract for the sale of another's property could be affected by 

absolute n  

It is important to emphasize that these special incapacities usually concern the act of sale-

regardless of whether the seller is or is not the owner of the good at the  

Although the seller's lack of ownership does not directly affect their capacity to contract, 

 

themselves as the owner and concludes a contract for the sale of another's property, two 

r regarding 

 

another's property through their legal representative, the act is valid if it is concluded in 

compliance with the legal provisions regarding the acts of disposal of incapable persons 

 

Failure to comply with the rules regarding the capacity to contract generally entails the 

the protected person or their 

 

In the case of special incapacities, the sanction may be absolute nullity, depending on the 

 

may be relevant in certain situations, especially regarding the effects of the restitution of 

amental principle 

 

A rigorous analysis of the parties' capacity is essential to ensure the validity and legal 

certainty of the contract for the sale of another's property, in accordance with the fundamental 

principles of Romanian civil law regarding the protection of persons lacking full capacity to 
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2.2 Valid Consent of the Parties 

In Romanian civil law, a contract is the result of the agreement of wills between two or 

more persons with the intention of establishing, modifying, or extinguishing a legal 

tion of 

specific case of the contract for the sale of another's property, where the seller does not hold 

the right of ownership over the good at the time of contracting, the analysis of the consent of 

both parties becomes crucial to determine the validity of the agreement and to understand the 

 

The consent of both parties must be free, unvitiated, and expressed with the intention of 

the contract for the sale of another's property under the same conditions as in the case of any 

 

The seller's consent in the contract for the sale of another's property is manifested by the 

intention to obligate themselves to perform the promised prestation, which does not consist of 

assuming the obligation to take the necessary steps for the property to be transferred to the 

 

The buyer's consent in the contract for the sale of another's property is directly influenced 

 

consciously agrees to contract with a person who is not the owner, being fully informed about 

bligation to procure 

 

misled by the seller or is in a spontaneous error, believing that the seller is the owner of the 

obligation to correctly inform the buyer about the legal status of the good, including whether 

they are no

e not the 

the contract and, possibly, damages  

 

 

-  

 



Section A 19 

of expressing consent has significant implications for the validity and effects of the contract 

 

If the buyer contracted in good faith, believing that the seller was the owner, the law 

-faith buyer 

 

If the buyer knows at the time of contracting that the seller is not the owner, but accepts 

 

If the seller knows that they are not the owner and does not inform the buyer or, moreover, 

possibility of the contract's annulment and obligates the seller to p  

A rigorous scientific approach to consent in the sale of rei alienae 

analysis of the parties' intention, the information available at the time of contracting, and the 

and good faith, govern the formation of a 

 

 

2.3 Object of the Contract: Determined and Lawful 

The object of the contract for the sale of another's property represents a pivotal point in 

simple material error, the situation in which the seller is not the owner of the sold good at the 

time of contracting generates complex implications regarding the determination, lawfulness, 

 

In the general theory of the contract of sale, the object is dual, referring both to the seller's 

rei alienae

of the object focuses particularly on the alienated good, considering the seller's lack of 

automatically lead to the impossibility or unlawfulness of the object, but rather generates a 

 

For a thorough understanding of the object in the sale of rei alienae, the distinction 

individually determined or determinable good that, at the time of contracting, is not owned by 

k of ownership in the seller's patrimony does not, in principle, affect the 

contract for the sale of another's property is not the immediate transfer of ownership 

-

of the necessary steps for the ownership of the good to be transferred to the buyer 
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Therefore, the immediate object of the seller's obligation is not a current transfer of a real 

to distinguish the sale of rei alienae  

The lawfulness of the object refers to its conformity with the law, public order, and good 

lawfulness must be analyzed both from the perspective of the material good and from the 

t complying with the legal procedures for 

obligation to procure 

Civil law does not expressly prohibit contracting for a good that is not currently owned by the 

time of contracting is to defraud the rights of the true owner or to violate other mandatory 

h the buyer's complicity to evade 

the precautionary measure, could be considered unlawful from the perspective of the cause 

 

The possibility of the object refers to the material and legal capacity to perform the 

possibility must be analyzed in relation to the seller's obligation to procure and transfer the 

impossible per se -

s situation is distinguished from the sale 

of another's property, where the impossibility is not intrinsic to the good, but refers to the 

a form of relative initial impossibility, in the sense that the seller does not have the current 

 

absolutely null for the impossibility of the object, but generates obligations for the seller in 

 

Doctrine2 and jurisprudence are convergent in considering that the sale of another's 

property is not affected by absolute nullity for the impossibility of the object, precisely 

because the seller's main obligation is to take the necessary steps to be able to transfer 

 

 
2 – Between the Old and New Regulation of the Romanian 

– 
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Although the main analysis of the object in the sale of another's property focuses on the 

related to the current lack of ownership in the seller's patrimony do not, in principle, affect the 

 

 

In conclusion, the object of the contract for the sale of another's property presents a 

The essence of the object of the seller's obligation consists of an obligation to do, intended to 

compliance with the general rules regarding the determination, lawfulness, and possibility of 

the object, analyzed in the specific contex

principles of contractual freedom and good faith complete the legal framework, influencing 

 

A thorough understanding of the nuances related to the object of the contract for the sale 

of another's property is fundamental for the correct application of civil law norms and for 

 

 

2.4 Cause of the Contract: Lawful and Moral 

The cause of the contract represents the determining motive that led each party to express 

 

In the case of the sale of another's property, the buyer's cause is obtaining ownership of 

the good, and the seller's cause is obtaining the agreed price, assuming the obligation to 

 

lawfulness of the cause must be analyzed from the perspective of the intention of both parties 

of the true owner, illegally dispossessing them, or causing them harm, the cause of the contract 

becomes illicit and entails its absolu

is "sold," with the buyer's complicity, aiming to conceal its illicit origin, would be null for 

if the purpose pursued by the seller is blatant speculation, based on misleading the buyer and 

nature of speculation depends on the specific circumstances of each case and on 

mandatory legal provisions governing the transfer of certain categories of goods, the cause 

could be considered illicit in relation to the la  

tage of the buyer's 

vulnerability, lack of experience, or state of need to induce them to contract for a good they 

The sale of another's property carried out with disregard for the rights of the real owner or 
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with the intention of unfairly profiting from a given situation could be considered immoral, 

 

The simple lack of ownership by the seller at the time of concluding the contract does not 

is recognized by civil law, generating specific obligations for the 

 

Although the cause is a condition of validity at the time of the contract's formation, it also 

absolutely null, and the effects produced are retroactively ann  

contract, considering the non-

 

her's property, proving 

 

 

2.5 Form of the Contract for the Sale of Another's Property 

The form of concluding the contract for the sale of another's property represents an 

governs Romanian civil law, certain categories of contracts, including those transferring real 

 

In the case of the sale of movable goods, including another's property, the principle of 

agreement of wills between the seller and the buyer regarding the good and the price, without 

written form is not a condition of validity for the sale of movable goods, it can be useful ad 

probationem, to facilitate the proof of the existence and content of the contract in case of 

 

In contrast to the sale of movable goods, the sale of immovable property is subject to a 

real rights over immovable property are constituted, transferred, or extinguished must be 

ad validitatem form 

property, including the contract for the sale of immovable  

Therefore, in our opinion, if the object of the contract for the sale of another's property is 

an immovable, the agreement of wills of the parties must be expressed through an authentic 

fficient and entails the 

 

The scientific argumentation regarding the registration in the Land Registry of the 

contract for the sale of another's property for an immovable and the effects on the true owner 
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rights are born, originating from obligatory legal relationships concerning immovable 

property registered in the Land Registry, are subject to notation  

any other direct or indirect means that procures the buyer with the ownership of the good 

 

In the Land Registry system in Romania, governed by the principles established by the 

 

 

property are constituted, modified, or extinguished only by registration in the Land Registry 

 

 

apparent owner's registration was valid at the time of registration of th

 

Considering that at the time of concluding the contract for the sale of another's property 

the seller is not the owner, the registration of the right of ownership in favor of the buyer is 

is no valid title for the transfer of the right of ownership from the seller to the buyer at that 

 

 

Arguments against notation

create an appearance of right in favor of the buyer and could unjustifiably affect the true 

due 

not confer a real right over the immovable property to the buyer, as long as the seller does not 

become the owner and does not validly tran  

 It could be argued that notation would 

serve as a form of publicity for the obligation assumed by the seller and could protect the 

good-faith buyer in case the seller would try to conclude similar contracts with other potential 

 

 

 – 
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In general, doctrine  and legal practice are reluctant to accept the notation in the Land 

Registry of the contract for the sale of another's property, considering that it would bring 

 

the sale of another's property produces binding effects only between the contracting parties 

-  

The contract for the sale of another's property, even if it were noted in the Land Registry 

owner, as long as the latter was not a party to the contract and did not express their consent 

usus, fructus, abusus he contract of sale concluded by a non-owner is res 

inter alios acta 

revendicare

The buyer's good faith could be relevant regarding the restitution of fruits or expenses made 

with the property, but it does not prevent the owner's  

In conclusion, the registration in the Land Registry of the contract for the sale of another's 

property, in the sense of noting the transfer of the right of ownership in favor of the buyer, is 

not possible as long as the seller is not the owner of the immo

 

Also, noting the existence of the contract for the sale of another's property in the Land 

Registry is generally considered inappropriate and risky, 

 

3. Effects of the Contract for the Sale of Another's Property 

The contract for the sale of another's property, although valid in principle according to 

Romanian civil law, generates specific effects, distinct from those of the sale of one's own 

well as the implications of the good or bad fa

scientific analysis of the legal dynamics created by the sale of rei alienae and the legal 

 

-

of the Civil Code, is distinguished from the ordinary sale by the fact that the seller is not the 

rticularity significantly 

influences the effects of the contract, creating a set of specific obligations and rights for the 

 

 

3.1 Rights and Obligations of the Seller in the Contract for the Sale of Another's Property 

The main effect of the contract for the sale of another's property consists in the birth of 

The main and defining obligation of the seller in the contract for the sale of another's property 

 

  

-unor-dispozitii-de-carte-funciara-cu-alte-institutii-ale-codului-
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and the obligation to ensure the transfer of the right of ownership

 must conclude a contract of sale-purchase with the 

agreement for the sale concluded with the buyer to be ratified or to produce effects directly in 

the owner's patrimon

would le

make the effective transfer to the buyer, according to the nature of the 

 

The seller's obligation to procure the good and transfer the right of ownership is 

the transfer does 

not take place due to the seller's fault, the latter will be liable for the non-performance of the 

 

The contract for the sale of another's property may stipulate a specific term for the 

seller in default if the latter does not take the necessary steps or fails to achieve the transfer 

 

The seller's failure to fulfill the obligation to procure and transfer the good entails various 

 

restored to the previous situation, the seller being obliged to retur  

-

damnum 

emergens lucrum cessans

-  

in good faith at the time of concluding the contract, believing that the seller was the owner, 

 

The seller of another's property is also bound by the obligation of warranty against 

of possession or ownership of the good, in whole or in part, due to a right 

to compensate the buyer for the prejudice suf


